


Dr. Shahin decided to remove Rosie’s right kidney. R. 49 (Exhibit 1, p. 36, 11. 4-7).
Because he is a urologist, Dr. Shahin had removed a hundred or more kidneys, but he
decided he needed a vascular surgeon to “dissect the blood vessels.” Id. (Exhibit 1, p. 137,
I. 3-8). He called for Dr. Khokha, who is a vascular surgeon. (Khokha Appendix 8
(Dr. Shahin Deposition. p. 37, 11. 9-10). It was an emergent request because Rosie’s condition
was life-threatening. /d. at 13-14 (Dr. Shahin Deposition p. 139, 1l. 21-25: p. 140.11. 1).

Dr. Khokha was in the physician’s lounge at the hospital waiting to start a surgery on
his own patient. (Khokha Appendix 21-22 (Dr. Khokha Deposition, p. 28. 1l. 25-25: p. 29,
1. 1)). Dr. Khokha was an employee of Mercy Medical Center. R. 49 (Exhibit 7, p. 26.11. 17-
19). Dr. Khokha's surgery had been delayed because all available operating room personnel
were in surgery with Dr. Shahin. (Khokha Appendix 23-24 (Dr. Khokha Deposition, p. 31.
11. 23-25; p. 32, 1. 1-2)). When the nurse ran into the lounge and told Dr. Khokha that
“Dr. Shahin needs you right away,” Dr. Khokha, without hesitation, went to help Dr. Shahin.
Id. at 25 (Dr. Khokha Deposition, p. 38, 11. 11-12).

When Dr. Khokha arrived in the operating room, Dr. Shahin told Dr. Khokha “in
order to save [Rosie’s] life. he had decided to sacrifice the kidney.” (Khokha Appendix 30-
31 (Dr. Khokha Deposition. p. 99. 1. 23-25; p. 100, 1. 1-2)). Dr. Shahin had already
mobilized the kidney and placed a clamp, blindly, underneath the kidney near the vena cava
before Dr. Khokha arrived. R. 63 (Transcript of Deposition of Salem Shahin, p. 126, 1. 15-
25:p. 127, 11. 1-24).

Dr. Khokha saw there had been massive bleeding. Rosie had “hemorrhaged nearly to

death.” (Khokha Appendix 26-29 (Dr. Khokha Deposition, p. 40. 11. 12-22; p. 59, 11. 11-12;



p. 69.11.6-7; p. 97, 11. 11-13)). There were lap pads in the wound soaking up blood. /d. at 26,
27,29 (Dr. Khokha Deposition, p. 40, 11. 12-22, p. 59, 1. 11-12 p. 97, 1. 11-13). Dr. Khokha
knew it was a life or death emergency. /d. at 30 (Dr. Khokha Deposition, p. 99, Il. 17-22).
After helping Dr. Shahin remove the kidney, Dr. Khokha saw that the massive
bleeding had not stopped and. after removing the lap pads, discovered the vena cava was
torn. R. 64 (Transcript of Deposition of Inder Khokha, p. 59. 1l. 6-25: p. 60, 1. 1-17).
Dr. Khokha was able to repair the damage to the vena cava and stop Rosie’s bleeding and
Rosie was taken from the operating room alive. R. 49 (Exhibit 7, p. 84. 1l. 2-4). Dr. Shahin
admitted Rosie to intensive care and the next morning transferred her to Dr. William
Altringer, a vascular surgeon in Bismarck. R. 63 (p. 59, ll. 14-25). Rosie’s family later told
Dr. Altringer that Dr. Khokha had saved Rosie’s life. (Khokha Appendix 33-36
(Dr. Altringer Deposition. p. 12, Il. 17-25; p. 13, 1. 1-3; p. 39, 1. 1; p. 40, 1l. 1-5).
Dr. Altringer “was impressed” with Dr. Khokha’s work given the circumstances and
observed he did a “very good” job in controlling Rosie’s bleeding. /d. at 36 (Dr. Altringer
Deposition. p. 40. 11. 14-25).
IL. Dr. Khokha’s relationship to Rosie, Dr. Shahin, and Mercy Medical Center.
Dr. Khokha had no prior relationship with or connection to Rosie. (Khokha Appendix
30 (Dr. Khokha Deposition, p. 99, ll. 11-13)). She was not his patient and he had never
treated, diagnosed, or participated in any care and treatment of Rosie before he entered the
operating room. /d.
Dr. Khokha had no employment or business relationship with Dr. Shahin. /d

(Dr. Khokha Deposition. 99, 1l. 14-16); (Khokha Appendix 14 (Dr. Shahin Deposition,



p. 140, 11. 2-4)). He responded to Dr. Shahin's request for emergency help, but, as Dr. Shahin
testified, Dr. Khokha “*had no obligation to [Dr. Shahin] to come in to [the operating room].”
(Khokha Appendix 14 (Dr. Shahin Deposition, p. 140, 11. 2-4))

Dr. Khokha was a vascular surgeon employed by Mercy Medical Center with
privileges to perform vascular surgery. R. 49 (Exhibit 7, p. 26, I1. 17-19). He was not an
emergency room physician whose job is to provide emergency medical care. /d. He had an
employment contract with Mercy Medical Center, but there was no provision in the contract
requiring Dr. Khokha to provide emergency medical services. (Chamley Appendix 31 -50).
At the time of Rosie’s emergency. Dr. Khokha was not “on call” for emergencies and he was
not part of any emergency code blue or code response team. (Khokha Appendix 21-22

(Dr. Khokha Deposition, p. 28, 11. 25-25; p.-29. 1L 1)).




LAW AND ARGUMENT

L. Standard of review

“Summary judgment under N.D. R. Civ. P. 56 is a procedural device for properly
disposing of a lawsuit without trial if, after viewing the evidence in the light most favorable
to the nonmoving party. there are no genuine issues of material fact or conflicting inferences
which can reasonably be drawn from undisputed facts, or if the only issues to be resolved are
questions of law.” E.g., McDowell v. Gillie, 2001 ND 91, § 5, 626 N.W.2d 666. Immunity
under North Dakota’s Good Samaritan Act is appropriately decided under summary
judgment standards when a “reasonable person can draw a single conclusion from the
evidence.” Id.

The trial court correctly determined that, as a matter of law, North Dakota’s Good
Samaritan Act applied to Dr. Khokha because the undisputed facts showed Dr. Khokha was a
Good Samaritan who provided care emergency care to another physician’s patient under
circumstances in which he had no duty to do so.

II. Dr. Khokha was a Good Samaritan.
All fifty states have Good Samaritan laws, with variations in, among other things. the

class of persons protected and the immunity provided.! For example. some states extend

" Ala.Code § 6-5-332 (2006); Alaska Stat. § 09.65.090 (Michie 2005); Ariz. Rev. Stat. § 32-1471 (2006): Ark.
Code Ann. § 17-95-101 (Michie 2006); Cal. Bus. & Prof. Code §§ 2395-2398 (West 2006): Colo. Rev. Stat.
Ann. § 13-21-108 (West 2005): Conn. Gen. Stat. Ann. § 52-557b (2005): Del. Code Ann. tit. 16 § 6801 (2006);
Fla. Stat. Ann. § 768.13 (West 2004); Ga. Code Ann. § 51-1-29 (2006): Haw. Rev. Stat. Ann. § 663-1.5
(Michie 2005): [daho Code § 5-330 (2006); 745 11l. Comp. Stat. Ann. 49/25 (West 2006): Ind. Code Ann. § 34-
30-12-1 (West 2006); lowa Code Ann. § 613.17 (West 2006); Kan. Stat. Ann. § 65-2891 (2005): Ky. Rev. Stat.
Ann. § 411,148 (Banks-Baldwin 2005): La. Rev. Stat. Ann. § 37:1731 (West 2006): Me. Rev, Stat. Ann. tit. 14,
§ 164 (West 2005): Md. Code Ann. Cts. & Jud. Proc. § 5-603 (2006); Mass. Gen, Laws. Ann.ch, 112, § 12B
(West 2006): Mich. Comp. Laws Ann. § 691.1502 (West 2006):Minn. Stat. Ann. § 604A.01 (West 2006): Miss.
Code Ann. § 73-25-37 (2006); Mo. Ann. Stat. § 537-037 (West 2006):Mont. Code Ann. § 27-1-714 (2005);
Neb. Rev. Stat. Ann. § 25-21,186 (Michie 2005); Nev. Rev. Stat. Ann. § 41.500 (Michie 2005): N.H. Rev. Stat.
9



Good Samaritan immunity to a broad class of persons without regard to location, while
others do not. Compare, e.g.. N.D.C.C. ch. 32-03.1 (providing no limitation on location of
emergency) with, e.g., Minn. Stat. Ann. § 604A.01 (West 2006) (limiting “scene of an
emergency’ to “an area outside the confines of a hospital”). Application of Good Samaritan
immunity, therefore, depends on the language of a state’s specific statutes, a principle
recognized by the North Dakota Supreme Court in McDowell v. Gillie, 2001 ND 91, 626
N.W.2d 666. when it directed that North Dakota’s Good Samaritan Act is to be construed
“by looking at the language of the statute itself and giving it its plain, ordinary, and
commonly understood meaning.” Id. § 11. The court also directed that the Good Samaritan
statutes should be interpreted to effect, and not frustrate, the purpose of the law, which is to
encourage persons, including physicians, “who do not have a preexisting duty to voluntarily
act in times of emergency” without fear of civil liability for actions taken. /d. 99 13, 18.
North Dakota’s Good Samaritan Act is codified at chapter 32-03.1.% The statute that
provides Good Samaritan immunity is N.D.C.C. § 32-03.1-02. It provides:
“No person, or the person’s employer, subject to the exceptions in sections
32-03.1-03. 32-03.1-04, and 32-03.1-08, who renders aid or assistance
necessary or helpful in the circumstances to other persons who have been
injured or are ill as the result of an accident or illness, or any mechanical,
external or organic trauma, may be named as a defendant or held liable in any

personal injury civil action by any party in this state for acts or omissions
arising out of a situation in which emergency aid or assistance is rendered,

Ann. § 508:12 (2006): N.J. Stat. Ann. § 2A:62A-1 (West 2006); N.M. Stat. Ann. § 24-10-4 (Michie 2006):
N.Y. Educ. Law § 6527 (McKinney 2006):; N.C. Gen. Stat. § 90-21.14 (2006); N.D.C.C. ch. 32-03.1 (2005);
Ohio Rev. Code Ann. § 2305.23 (2006); Okla. Stat. Ann. tit. 76, § 5 (West 2006); Or. Rev. Stat. § 30.800
(2005); 42 Pa. Cons. Stat. Ann. § 8331 (West 2006); R.I. Gen. Laws § 5-37-14 (2005); S.C. Code Ann. § 15-1-
310 (Law. Co-op. 2005): S.D. Codified Laws § 20-9-3 (Michie 2006): Tenn. Code Ann. § 63-6-218 (2006);
Tex. Civ. Prac. & Rem. Code Ann. § 74.001 (West 2006); Utah Code Ann. § 58-13-2 (2006): Vt. Stat. Ann. tit.
12 § 519 (2005): Va. Code Ann. § 8.01-225 (Michie 2005); Wa. Rev. Code Ann. § 4.24.300 (2006): W. Va.
Code § 55-7-15 (2006):Wis. Stat. Ann. § 895.48 (West 2005); Wyo. Stat. Ann. § 1-1-120 (Michie 2005).

* The four statutes pertinent to this appeal are reproduced in an addendum to Dr. Khokha's brief.
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unless it is plainly alleged in the complaint and later proven that such
person’s acts or omissions constituted intentional misconduct or gross
negligence.”

Id. As explained by the court in McDowell, N.D.C.C. § 32-03.1-02 extends immunity to
“persons who make available to an injured person assistance through any actions, short of
intentional misconduct or gross negligence. which they reasonably believe would benefit the
injured person based on their perceptions of the nature of the injury and the total emergency
situation.” McDowell, 2001 ND 91.  12. Chamley does not dispute that Dr. Khokha, as a
physician and surgeon. is a “person” eligible for immunity under the Good Samaritan Act.
N.D.C.C. § 32-03.1-04 (addressing the applicability of the Good Samaritan Act to a
“physician or surgeon™). Nor does Chamley dispute that a person who acts as a Good
Samaritan may not “‘be named as a defendant or held liable in any personal injury civil action
..o Id§32-03.1-02.

Instead, Chamley disputes whether Good Samaritan immunity extends to Dr. Khokha
because Rosie was a patient at the hospital and Dr. Khokha was an employee of the hospital.
which charged a fee for his services.

a. North Dakota’s Good Samaritan law applies to all emergencies without
regard to location.

There are no North Dakota cases addressing North Dakota’s Good Samaritan Act
under the circumstances presented by this appeal. The McDowell case is the lone North
Dakota case. It involved a scene on a highway in which passersby came upon an accident and
asked if any help was needed. 2001 ND 91, 99 2-4. The court addressed an issue not in

dispute in this appeal. but McDowell is helpful because the court instructed it will look to
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cases in other states when “principles enunciated in [those] cases” aid the court in
interpreting North Dakota’s Good Samaritan Act. Id. | 14.

Courts, including North Dakota, uniformly agree there are two essential elements to
Good Samaritan immunity. both of which are usually statutory in one form or another--the
absence of a preexisting duty to act and the presence of an emergency. McDowell. 2001 ND
91.913:e.g., Kearnsv. Sup. Ct. L.A. Cty. et.al., 204 Cal.App.3d 1325 (Cal. Ct. App. 1988).
Chamley does not dispute Dr. Khokha provided emergency medical care in an emergency
situation. Rosie had been emergently returned to the operating room. (Khokha Appendix 10
(Dr. Shahin Deposition, p. 109, Il. 9-11)). She was bleeding and, according to both
Dr. Shahin and Dr. Skurdal. it was a life-threatening emergency. /d. (Dr. Shahin Deposition,
p. 109. 1l. 16-20); (Khokha Appendix 16 (Dr. Skurdal Deposition, p. 64, 11. 8-14)). After
returning Rosie to the operating room and for the next one and one-half hours, Dr. Shahin
was unable to control the bleeding. R. 49 (Exhibit 1, p. 35, 1I. 5-10). Despite the anesthesia
team's frantic efforts to supply blood products and maintain Rosie’s blood pressure, Rosie
was dying. (Khokha Appendix 18 (Dr. Skurdal Deposition, p. 67. 1l. 9-16)). Dr. Skurdal told
Dr. Shahin he must get the bleeding under control or Rosie would die on the operating table.
Id. at 19 (Dr. Skurdal Deposition. p. 69, 1l. 1-12). This extreme emergency is the situation
under which Dr. Khokha entered the operating room.

When Dr. Khokha entered the operating room, he was told Rosie would die unless
her kidney was removed. (Khokha Appendix 30-31 (Dr. Khokha Deposition, p. 99, 11. 23-25;
p. 100, 1. 1-2)). Dr. Khokha saw there had been massive bleeding and Rosie had

“hemorrhaged nearly to death.” /d. 26-29 (Dr. Khokha Deposition, p. 40, 11. 12-22; p. 59,
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1. 11-12; p. 69, 11. 6-7: p. 97. 11. 11-13). He knew it was a life or death emergency. /d. at 30
(Dr. Khokha Deposition, p. 99, 1l. 17-22). To remove Rosie’s kidney, Dr. Shahin needed a
vascular surgeon’s help to dissect the blood vessels. R. 49 (Exhibit 1, p. 137, 1l. 3-8).
Dr. Khokha was able to stop Rosie’s bleeding and she was taken from the operating room
alive. Id. (Exhibit 7, p. 73, 1l. 20-25; p. 74, 11. 1-2; p. 84, 11. 2-4). Rosie’s family later told
another surgeon that Dr. Khokha saved Rosie’s life. (Khokha Appendix 33-36 (Dr. Altringer
Deposition, p. 12, 1. 17-25; p. 13.11. 1-3; p. 39, 1. 1; p. 40, 11. 1-5)).

Rather than using the word “emergency” or the phrase “scene of an emergency.”
North Dakota’s Good Samaritan Act instead describes the characteristics of an imperiled
person. thereby implying an emergency situation. It requires that the Good Samaritan render
“aid or assistance necessary or helpful in the circumstances.” N.D.C.C. § 32-03.1-02. “Aid or
assistance necessary or helpful in the circumstances” means:

“...any actions which the aider reasonably believed were required to prevent

death or serious permanent injury, disability or handicap, or reasonably

believed would benefit the injured or ill person, depending upon the aider’s

perception of the nature and severity of the injury or illness and the total

emergency situation, and that the aider reasonably believed the aider could

reasonably undertake.”
Id. § 32-03.1-01(1). Dr. Shahin needed a vascular surgeon to dissect the blood vessels so
Rosie’s kidney could be removed or she would die. In providing his surgical skills,
Dr. Khokha knew Rosie’s condition was life or death and knew he was equipped to help and
did help because Rosie was taken from the operating room alive. He, therefore, rendered “aid

or assistance necessary or helpful in the circumstances™ qualifying him for Good Samaritan

immunity in an emergency. McDowell, 2001 N.D. 91, § 12 (holding “immunity is provided
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for persons who make available to an injured person assistance through any actions . . .
which they reasonably believe would benefit the injured person based on their perceptions of
the naturc of the injury and the total emergency situation™); Kearns, 204 Cal. App.3d at 1328
(explaining “an emergency exists ‘where the exigency is of so pressing a character that some
kind of action must be taken’™).

The emergency care provided by Dr. Khokha was in a hospital, but, unlike eleven
other states, North Dakota does not limit immunity based on the location of an emergency.’
Instead, North Dakota’s Good Samaritan law applies to any “aid or assistance necessary or
helpful in the circumstances™ without regard to location. Compare N.D.C.C. § 32-03.1-02
with, e.g., Nev. Rev. Stat. Ann. § 41.500 (providing immunity for “any person in this state
who renders emergency care or assistance in an emergency”); see McKenna v. Cedars of
Lebanon Hospital, 93 Cal.App.3d 282, 285-86 (Cal. Ct. App. 1979) (determining plain
language of Good Samaritan law did not limit the location of an emergency and, therefore,
applied “regardless of where the emergency occurs™); Johnson v. Matviuw. 531 N.E.2d 970,
976 (11l. Ct. App. 1989) (holding “it is beyond this court’s power to limit the ordinary
meaning of the word ‘emergency’ by adding “except when occurring in a hospital”). If the

North Dakota Legislature intended to limit Good Samaritan immunity to locations outside a

¥ Del. Code Ann. tit. 16, § 6801 (excluding immunity if emergency treatment is rendered *on the premises of a
hospital or clinic™); Fla. Stat. Ann. § 768.13 (applying immunity to emergency care “outside of a hospital™):
Idaho Code § 5-330 (providing that immunity ceases upon delivery of the person to a hospital): Ind. Code Ann.
§ 34-30-12-1 (excluding immunity for services rendered by a health care provider . . . to a patient in a health
care facility”): Ky. Rev. Stat. Ann. § 411.148 (limiting “'scene of an emergency™ to “outside of a hospital . . ."):
Me. Rev. Stat. Ann. tit. 14, § 164 (excluding immunity for emergency treatment “‘rendered on the premises of a
hospital or clinic”): Minn. Stat. Ann. § 604A.01 (limiting “'scene of an emergency” to “‘an area outside the
confines of a hospital™); N.Y. Educ. Law § 6527 (limiting scene of an emergency to “outside a hospital . . .™):
Ohio Rev. Code Ann. § 2305.23 (limiting scene of an emergency to “outside of a hospital™); Or. Rev. Stat. §
30.800 (excluding hospital from location of where emergency care provided); R.l. Gen. Laws § 5-37-14
(excluding immunity when emergency care rendered “at any hospital ™).
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hospital. it would have plainly and expressly done so, as it did when it excepted Good
Samaritan immunity “either within or outside of a hospital” for persons whose job is to
provide emergency medical aid. N.D.C.C. § 32-03.1-05; see; Trinity Med. Ctr., Inc. v.
Holum, 544 N.W.2d 148, 157 (N.D. 1996) (recognizing that the legislature expressed its
intent when it treated two categories of information differently by addressing them separately
in the statute and. if it intended the same treatment, “it would have expressly said so0”);
Sanderson v. Walsh Cty., 2006 ND 83, 9 16, 712 N.W.2d 842 (explaining that “[i]n

construing statutes . . .. the law is what is said. not what is unsaid™) (underlining added).

To support that Good Samaritan immunity does not apply to “the situation of
hospitalized patients,” Chamley offered a New Jersey Supreme Court case, Velazquez v.
Jiminez, 798 A.2d 51 (N.J. 2002). (Chamley Brief, at 12). In Velazquez, the court addressed
whether New Jersey’s Good Samaritan statute applied to emergency medical care provided in
a hospital. Id. at 55-65. Like North Dakota’s Good Samaritan law, New Jersey’s law is
“necessarily dependent upon the terminology of a specific statute.” McDowell, 2001 ND 91,
€ 14. Unlike North Dakota’s law, New Jersey’s law identifies the location of an emergency as
“the scene of an accident or emergency.” 798 A.2d at 55.* The court interpreted that phrase to
not include hospitals, in part because, within the same statute. immunity was granted to Good

Samaritans “while transporting the victim . . . to a hospital or other facility where treatment

* North Dakota's Good Samaritan Act was enacted in 1987 “to broaden the class of individuals entitled to
immunity and to broaden the types of emergencies covered.” McDowell, 2001 ND 91. 9 7. Before 1987, *“North
Dakota provided immunity to limited segments of the public for care or services given at the time of an
emergency.” Id. (citing, e.g.. N.D.C.C. § 23-27-04.1. which exempts from liability persons who provide
volunteer prehospital emergency medical services). Some of those limited immunity statutes remain and some
use the phrase *'scene of an emergency” or “scene of an accident.” E.g., N.D.C.C. § 32-03-40: id. § 39-08-04.1.
None of those statutes apply to this appeal.
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or care is to be rendered. .. .” /d. at 60-63: N.J. Stat. Ann. § 2A:62A-1 3 Immunity, therefore,
ceased upon arrival at the hospital. /d. North Dakota’s Good Samaritan law, however. grants
immunity “without mentioning any geographic limitations.” Velazquez, 798 A.2d at 59; hut
see N.D.C.C. § 32-03.1-05 (excepting immunity for “any person who. at the time of the
emergency. was employed expressly or actually for the purpose of providing emergency

medical aid to humans, either within or outside of a hospital . . . for emergency medical aid

or other assistance rendered in the regular course of their employment™) (underlining added).
b. North Dakota’s Good Samaritan Act does not exempt all hospital
medical personnel in every emergency but does apply to hospital medical
personnel who happen across an emergency and who otherwise have no
duty to assist.
i. Rosie was not Dr. Khokha’s patient.

Dr. Khokha came to Rosie’s aid in an emergency, but he had no preexisting duty to
do so. Dr. Khokha did not owe a duty to Rosie. A duty in a medical negligence action is
established by the physician-patient relationship. Winkjer v. Herr, 277 N.W.2d 579, 583
(N.D. 1979) (reciting elements of medical negligence); Perkins v. Howard, 232 Cal.App.3d
708, 718 (Ca. Ct. App. 1991) (applying Good Samaritan law because there is no preexisting
duty when there is no physician-patient relationship). Rosie was Dr. Shahin’s patient.

(Khokha Appendix 2. 3 (Dr. Shahin Deposition, p. 10, 11. 18-25; p. 11.11. 1-7)). Dr. Khokha

did not know Rosie, he had never previously cared for her, and, before entering the operating

5 The New Jersey Supreme Court also supported its interpretation by distinguishing the roadside emergency
where “neither proper equipment nor adequate facilities are available” from the hospital emergency where the
facility is “fully staffed and equipped” to provide emergency care. In doing so. it recognized and adopted the
position advocated by Stewart R. Reuter in “Physicians as Good Samaritans, 20 J. Legal Med. 157 (1999), an
article cited by the court in its opinion. Reuter advocates for a uniform Good Samaritan Jaw that does not extend
to in-hospital emergencies, but his position is not applicable to North Dakota because North Dakota does not
limit immunity based on the location of an emergency.
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room, he had no physician-patient relationship with Rosie. /d. at 30 (Dr. Khokha Deposition,
p. 99,11 11-13).

Chamley contends, however, Dr. Khokha owed a duty to Rosie simply because she
was a patient at the hospital and there existed a “hospital-patient relationship.” (Chamley
Brief. at 10). This is not correct.

Physicians, not hospitals. treat patients. As an entity. a hospital does not owe a duty
of care directly to a patient in a hospital when the claim alleged against the hospital is
vicarious liability based on the alleged negligence of its employee physician. (Chamley
Appendix 13 (alleging Dr. Khokha is an employee of Mercy Medical Center and Mercy
Medical Center is vicariously liable for the negligence of its employee)); McKenna, 93
Cal.App.3d at 288 (extending immunity to physician who had no duty to respond and
whether hospital had proper emergency response system was “completely unrelated” to
physician’s duty). Rather. the duty of care to the patient arises from the physician-patient
relationship. which did not exist between Dr. Khokha and Rosie. See Long v. Jaszczak et.al.,
2004 ND 194, 9 26. 688 N.W.2d 173 (holding a physician, not the hospital, owes a duty to
obtain a patient’s informed consent); Edwards v. Brandywine Hospital, 652 A.2d 1382, (Pa.
Super. Ct. 1995) (explaining distinction between hospital’s liability for employee negligence
under respondeat superior and direct liability for its own corporate negligence that does not
arise out of ““acts of malpractice™).

ii. Dr. Khokha had no duty to treat any and all patients
wherever and whenever an emergency might arise in the
hospital.

Some courts. in determining whether Good Samaritan immunity applies, have
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recognized a preexisting duty to act can arise from an obligation imposed by a physician's
employment, in which that physician has agreed to provide emergency care as part of his job
duties and necessarily accepted the physician-patient relationship, or duty of care to the
patient. that would arise in providing that emergency care. See generally Construction and
Application of “Good Samaritan™ statutes, 64 A.L.R.4"™294. § 15 (1989). It is an obligation
statutorily recognized under North Dakota’s Good Samaritan law as an exception to Good
Samaritan immunity. It is a basis upon which Chamley seeks to impose a duty upon
Dr. Khokha. Chamley misapplies the exception.
The exception is codified at N.D.C.C. § 32-03.1-05 and provides:

“This chapter shall not encompass any person who. at the time of the

emergency. was employed expressly or actually for the purpose of providing
emergency medical aid to humans. either within or outside of a hospital or
other place or vehicle with medical equipment. for emergency medical aid or
other assistance rendered in the regular course of their employment. Such
persons and their employers shall be liable for their acts and omissions in
rendering emergency medical aid in the regular course of their employment,
according to the prevailing law in this state in existence on July 1. 1987.”

Id. (underlining added). “ Employed expressly or actually’ means either that the person’s
formal duties include the provision of emergency medical aid, or that the person customarily
provides such aid and is informally expected or relied upon to do so in the course of their
employment.” /d. § 32-03.1-01(3). The exception requires that there was a duty to treat that

existed at the time of the emergency. N.D.C.C. § 32-03.1-05; see generally 64 A.L.R.4" 294,

There are no North Dakota cases interpreting the exception, and there are no statutes
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in other jurisdictions containing the same language.® It is an exception, however, that is
directed at whether a physician had a duty to respond to an emergency that is based on the
duties of his employment. See La. Rev. Stat. Ann. § 37:1731(A)(2)(a) (providing immunity
for physician when, among other things, his “actual duty in the hospital or facility did not
require a response to an emergency situation”). Many courts have squarely addressed this
issue based on virtually identical circumstances as those presented here. It requires a court
first examine the public policy supporting Good Samaritan immunity. Trinity Med. Ctr., 544
N.W.2d at 153 (explaining “the "cardinal rule” of statutory construction. . . requires that ‘the
interpretation must be consistent with legislative intent and done in a manner that will
accomplish the policy goals and objectives of the statutes’”).

The purpose of Good Samaritan immunity is to encourage persons, including
physicians, “who do not have a preexisting duty to voluntarily act in times of emergency”
without fear of liability for actions taken. McDowell,2001 ND 91,9 12. Persons whose job is
to provide emergency care do not need encouragement or incentive to act because emergency
care is their job; it is what they do as a daily and normal part of their practice. McKenna. 93
Cal. App. 3d at 288; Hirpa v. IHC Hospitals, Inc.. 948 P.2d 785 (Utah 1997) (explaining 'no
additional encouragement to the [emergency medical] provider is needed because he already
has a duty to respond to the emergency situation™). An emergency room physician is the

classic example. Colby v. Schwartz, 78 Cal.App.3d 885 (Ca. Ct. App. 1978) (declining to

5There are statutes that exclude immunity for physicians providing emergency care “in the ordinary course of
such person’s employment or practice.” Conn. Gen. Stat. Ann. § 52-557b; see also Mass. Gen. Laws Ann. ch.
112, § 12B; Minn. Stat. Ann. § 604A.01: N.C. Gen. Stat. § 90-21.14(b); R.I. Gen, Laws § 5-37-14; V1. Stat,
Ann. tit. 12 § 519(b): Wa. Rev. Code Ann. § 4.24.300(1); Wis. Stat. Ann. § 895.48. North Dakota’s statutory
exception to immunity also excludes emergency medical aid rendered “in the regular course of . . .
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apply Good Samaritan immunity to physicians who “were serving on the hospital s
emergency call surgical panel”). When it is a physician who is not an emergency room
physician, courts have required a showing that the physician had a duty to provide emergency
care based on some other aspect of his employment.

For example, in McKenna, a chief resident physician, Dr. Warner. was tending to his
patient on a floor of a hospital. 93 Cal.App.3d at 282. He was paged from a nurse on another
floor about a patient who was in a recovery room and had gone into cardiac arrest. /d. at 285.
Dr. Warner “dashed™ to the room and began resuscitation. /d A Code Blue resuscitation
team also arrived. /d. The patient died and Dr. Warner was sued. /d. In applying Good
Samaritan immunity, the court addressed, among other things, whether Dr. Warner had a
duty to respond to the emergency based on his “contract of employment’ with the hospital.
Id. at 286. Rejecting the duty, the court explained:

Dr. Warner “was not ‘on call’ for emergencies, was not a member of the

hospital team whose job it was to respond to emergencies . . . at the time he

responded to Mrs. McKenna’s emergency, Dr. Warner was truly a volunteer .

. . . The fact that Dr. Warner was chief resident physician does not

necessarily, or as a matter of law, make him an ex-officio member of an

emergency team, which might be expected to deal with emergencies as its
normal function. ...”
Id. at 202 (underlining added).

McKenna was thereafter followed in Kearns, a case in which the court applied Good

Samaritan immunity to a hospital staff physician who had responded to the request of another

physician for “immediate intraoperative assistance” because “unexpected complications

[occurred] during surgery.” 204 Cal.App.3d at 1328-29. The court determined the physician

employment,” but, in addition, it requires that “at the time of the emergency.” the person “was employed
expressly or actually for the purpose of providing emergency medical aid . . . .” N.D.C.C. § 32-03.1-05.
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“merely happened to be in the hospital treating his own patients” and “had no legal duty to
respond to the call for emergency surgical assistance.” Id.

Similarly, in Willingham v. Hudson, 617 S.E.2d 192 (Ga. Ct. App. 2005). the court
applied Good Samaritan immunity to a physician who was neither “on-call” nor “the ER

back-up physician™ at the time of the emergency, but who responded to an emergency at the

hospital. /d. at 200. The court explained:

“The basic premise of [Good Samaritan immunity statutes] is to induce
voluntary rescue by removing the fear of potential liability which acts as an
impediment to such rescue. Thus, they are directed at persons who are not
under some pre-existing duty to rescue. If the doctor had a particular
employment duty to aid the patient at the hospital or had a pre-existing
doctor-patient relationship to the patient he aided, then he had a duty to the
patient to begin with: and in such a case . . . the aid he offers is not voluntary
in the sense of a Good Samaritan . . . Good Samaritan statutes are directed at
persons, including physicians, who by chance and on an irregular basis come
upon or are called upon to render emergency care. The fact that a physician is
skilled in the subject matter in question or that the exigency lies within his
expertise, does not create a duty where none existed before; in_fact, such
persons are particularly encouraged by the statute to volunteer their aid.
Neither is deprived of immunity by the fact alone that he works at the
hospital, or is present at the hospital. or is called to the hospital when the
emergency arises.”

Id. at 202 (underlining added).

Other courts have reached the same conclusion and rejected that a physician had an
employment duty to respond to emergencies when the physician was not “on call” for
emergencies or otherwise contractually obligated to respond, had no direct responsibility to
respond to the request for emergency assistance, and was not part of a hospital emergency
Code Blue or emergency response team. Hirpa. 948 P.2d at 792 (explaining Good Samaritan

immunity is “not meant to exempt all medical personnel in every emergency situation, but
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only those personnel who happen across an emergency outside the normal course of their
work and who otherwise have no duty to assist™); Johnson, 531 N.E.2d at 976; Matts v.
Homsi, 308 N.W.2d 284, 285 (Mich.Ct. App. 1981); see Clayton v. Kelly, 357 S.E.2d 865,
867 (Ga. Ct. App. 1987); Burciagav. St. John's Hospital, 187 Cal.App.3d 710. 714-16 (Ca.
Ct. App. 1986) (applying Good Samaritan immunity to staff physician of a hospital who was
treating his own patients when he responded to a medical emergency at the request of another
physician).

Applying these principles here, the exception to immunity does not apply to
Dr. Khokha because he had no duty to respond to Dr. Shahin’s emergent request for help.
Any argument that it does is, first, undercut by Dr. Shahin’s own testimony. Dr. Shahin
testified Dr. Khokha “had no obligation to come into that [operating] room” to help
Dr. Shahin. (Khokha Appendix 14 (Dr. Shahin Deposition, p. 140, 1. 2-4)). Dr. Khokha and
Dr. Shahin did not practice together and they had no employment or business relationship. /d.
at 30 (Dr. Khokha Deposition, p. 26, 1. 17-19). Dr. Shahin is in private practice and
Dr. Khokha was an employee of Mercy Medical Center. E.g., R. 49 (Exhibit 7. p. 26.11. 17-
19). Rosie was Dr. Shahin’s patient, Dr. Shahin scheduled the surgery, and Dr. Khokha had
no interest, financial or otherwise, in Dr. Shahin’s treatment of Rosie. Under these
circumstances, courts have rejected that any duty arose to respond to a physician’s request for
help. Perkins, 232 Cal. App.3d at 718-19 (applying Good Samaritan immunity to physician
who had no legal duty to respond to physician’s request for assistance during surgery because
he had no employment or other obligation to the physician).

Second, Dr. Khokha is not an emergency room physician and, at the time of the
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emergency. was not part of any hospital emergency response or Code Blue team and was not
“on call” for emergencies. Neither his employment contract nor his privileges required that
he provide emergency medical care wherever and whenever an emergency might arise in the

hospital. (Chamley Appendix 31-50). Instead, at the time of the emergency, Dr. Khokha

happened to be in the waiting room of the physician’s lounge, waiting to begin surgery on his
own patient. (Khokha Appendix 21-22 (Dr. Khokha Deposition, p. 31. 11. 23-25; p. 32, 1l. 1-
2)). His surgery had been delayed because all available operating personnel were in surgery
with Dr. Shahin. /d. at 23-24 (Dr. Khokha Deposition, p. 31.11. 23-25; p. 32. 1. 1-2). A nurse
ran into the lounge. telling him “Dr. Shahin needs you right away.” /d. at 25 (Dr. Khokha
Deposition, p. 38, 1l. 11-12). Without hesitation, Dr. Khokha responded, leaving his own
scheduled surgery, and voluntarily went to help Dr. Shahin with his patient in an emergency.
Id. at 25, 30 (Dr. Khokha Deposition, p. 38, 1. 11-12; p. 99, 1l. 11-13). It is precisely this
situation to which Good Samaritan laws were intended to apply because it is a desirable
social objective to encourage prompt medical care to persons who might not otherwise
receive it” and this “’need to encourage physicians to render emergency medical care when
they otherwise might not” prevails over the policy of vindicating the rights of [an alleged]
malpractice victim. " Burciaga. 187 Cal.App.2d at 716; McKenna, 93 Cal.App.3d at 288.
Like the physician in Kearns, Dr. Khokha “merely happened to be in the hospital treating his
own patient. ...” 204 Cal.App.3d at 1328-29. He was not, at the time of Rosie’s emergency,
employed expressly or actually for the purpose of providing emergency medical aid to
humans™ and, therefore, “had no legal duty to respond to [Dr. Shahin’s] call for emergency

surgical assistance.” Id.; Perkins, 232 Cal.App.3d at 712 (applying Good Samaritan
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immunity to physician who was seeing patients at his office and responded to another
physician’s emergency call, cancelling his remaining appointments).

To try to show a duty. Chamley offered only his interpretation of Dr. Khokha's
contract and the opinion of his expert, Dr. Robert Shuman, about his job, but not
Dr. Khokha's job, as a vascular surgeon. (Chamley Appendix 31-50, 81-83). Neither the
contract nor Dr. Shuman’s opinion establishes that Dr. Khokha was, “at the time of the
emergency . . . employed expressly or actually for the purpose of providing emergency
medical aid to humans . .. .” N.D.C.C. § 32-03.1-05. Dr. Khokha was present in the hospital
at the time of Rosie’s emergency because he was treating his own patient. He was not
required, contractually or otherwise. to respond to an emergency in the hospital wherever and
whenever one might arise. See Willingham. 617 S.E.2d at 197 (rejecting that physician’s
employment contract required that he respond to in-hospital emergency). He had no duty to
respond to Dr. Shahin’s emergent request for help and, “[i]f there was no prior duty to

respond and there was no prior doctor-patient relationship, one is not created by the event of

the emergency.” Cf Clayton. 357 S.E.2d at 868 (underlining added) (determining

anesthesiologist may have had duty because he was required by the hospital to “provide
anesthesia coverage for emergency procedures 24 hours a day™).

Instead, the absence of a duty is confirmed by the fact that Dr. Khokha could have
declined Dr. Shahin’s request and Chamley would have had no legal basis to sue Dr. Khokha
for medical negligence. Matts. 308 N.W.2d at 285 (applying Good Samaritan immunity to
staff physician who had no direct responsibility to respond to the request for assistance from

another physician “if he did not want to”). Fortunately, and consistent with the purpose of
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Good Samaritan laws, Dr. Khokha responded and, because of his training and expertise,
Rosie was taken from the operating room alive. Hirpa, 948 P.2d at 789-90 (explaining Good
Samaritan laws encourage action by physicians because their “training and expertise may be
beneficial in preserving human life™); Clayton, 357 S.E.2d at 868 (discussing the effect of the
common law rule that “virtually forbade physicians to offer their superior skill); McDowell,
2001 ND 91, § 6 (explaining that “if one voluntarily undertakes to rescue or render aid to a
stranger, the rescuer is liable for any physical harm that results from the failure to exercise
reasonable care™ with “the result . . . that the good Samaritan who tries to help may find
himself mulcted in damages. while the priest and the Levite who pass by on the other side go
on their cheerful way rejoicing™).
c. A bill for services does not preclude immunity because North Dakota’s
Good Samaritan law expressly allows a Good Samaritan physician or
surgeon “to collect reasonable fees.”

Chamley misstates the law when he represents that Good Samaritan immunity does
not apply to surgeons like Dr. Khokha who are employed, and paid a salary, by a hospital and
whose services are billed by the hospital. (Chamley Brief, at 10, 12). Chamley draws the
court’s attention only to that part of N.D.C.C. § 32-03.1-04 which provides: “.. . Any person
rendering aid or assistance with an expectation of remuneration shall not be covered by the
provisions of this chapter.” According to Chamley, Dr. Khokha had an “expectation of
remuneration” because he was a salaried employee whose employer billed for his services.

The statute. however, in its entirety. provides:

“Nothing in this chapter may be construed to deprive any physician or

surgeon licensed in this state of the right to collect reasonable fees for any

acts of aid, assistance or treatment; or any other person rendering aid or
assistance under this chapter. or those whose property is necessarily damaged
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in the course of such aid or assistance under this chapter, of the right to
reimbursement, from the injured or ill person or that person’s estate for any
expenses or damages which appeared reasonable and necessary (o incur under

the circumstances. Any person rendering aid or assistance with an expectation
of remuneration shall not be covered by the provisions of this chapter.”

N.D.C.C. § 32-03.1-04 (underlining added). The statute plainly applies to surgeons and
plainly allows the collection of a reasonable fee for their services. Good Samaritan immunity,
therefore, is not defeated by the fact that Mercy Medical Center billed for Dr. Khokha's
services and Dr. Khokha was a salaried employee of the hospital.

North Dakota is the only state that allows a Good Samaritan physician to collect and,
necessarily, charge a fee for services provided in an emergency. Compare N.D.C.C. § 32-
03.1-04 with supra n. 1. Most states require that the services be provided “gratuitously.”
“without compensation,” “without remuneration or expectation of remuneration,” or some
other similar-type language. E.g., Ala. Code § 6-5-332; Ark. Code Ann. § 17-95-101; Haw.
Rev. Stat. Ann. § 663-1.5. These phrases have been interpreted as requiring that a physician
not charge a fee or bill for services. E.g., McIntyre v. Ramirez, 109 S.W.3d 741 (Tex. 2003)
(interpreting “for or in expectation of remuneration™); Willingham, 617 S.E.2d at 197-98
(discussing whether physician had an “expectation of compensation™ when he did not charge
a fee). These cases are not helpful because, in North Dakota, the common law right of a
physician to compensation for his services is expressly recognized in the context of Good
Samaritan immunity and the exception for an ““expectation of remuneration™ does not apply

to a physician. N.D.C.C. § 32-03.1-04 (“Nothing in this chapter may be construed to deprive

any physician or surgeon licensed in this state of the right to collect reasonable fees for any

acts of aid, assistance or treatment . . .”) (underlining added). By doing so, the North Dakota
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Legislature intended that immunity would not “be conditioned upon the sagacity of a
particular physician in not making a monetary charge, after the fact . . . .” Clayton, 357
S.E.2d at 46. Therefore. regardless whether a fee was charged or a bill was sent, a physician,
unlike any other “person.” is not deprived of Good Samaritan immunity.

CONCLUSION

For the foregoing reasons, Dr. Inder Khokha respectfully requests the court affirm the
August 14, 2006, judgment granting summary judgment in his favor.
Dated this gﬂ’miday of November 2006.
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NORTH DAKOTA CENTURY CODE

TITLE 32. JUDICIAL REMEDIES

CHAPTER 32-03.1. GOOD SAMARITAN ACT.
32-03.1-01 Definitions.

For the purposes of this chapter, the following terms shall have the designated
meanings:

1. "Aid or assistance necessary or helpful in the circumstances" means any actions
which the aider reasonably believed were required to prevent death or serious
permanent injury, disability or handicap, or reasonably believed would benefit the
injured or ill person, depending upon the aider's perception of the nature and
severity of the injury or illness and the total emergency situation, and that the
aider reasonably believed the aider could successfully undertake.

2. “Appropriate person licensed or certified by this state or by any state or
province to provide medical care or assistance” means any physician, nurse,

emergency medical technician, or other medical or paramedical personnel whom the
aider reasonably believes is such, based upon the representations of the person or
that person's actions in providing medical aid.

3. rEmployed expressly or actually" means either that the person's formal duties
include the provision of emergency medical aid, or that the person customarily
provides such aid and is informally expected or relied upon to do so in the course
of their employment.

4. "Gross negligence” means acts or omissions falling short of intentional
misconduct which nevertheless show a failure to exercise even slight care or any
conscious interest in the predictable conssquences of the acts or omissions. For
the purposes of this chapter, "gross negligence" includes the failure of an aider
to relinquish direction of the care of an injured or ill person when an
appropriate person licensed or certified by this state or by any state or province
to provide medical care or assistance assumes or attempts to assume responsibility
for the care of the injured or ill person.

Source: S.L. 1987, ch. 403, § 1.

NOTES, REFERENCES, AND ANNOTATIONS

Collateral References. -- Construction and application of "Good Samaritan"
statutes, 68 A.L.R.4th 294.Duty of retail establishment, or its employees, to
assist patron choking on food, 2 A.L.R.S5th 966.
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NORTH DAKOTA CENTURY CODE

TITLE 32. JUDICIAL REMEDIES

CHAPTER 32-03.1. GOOD SAMARITAN ACT.
32-03.1-02 Actions barred.

No person, or the person's employer, subject to the exceptions in sections
32-03.1-03, 32-03.1-04, and 32-03.1-08, who renders aid or assistance necessary or
helpful in the circumstances to other persons who have been injured or are ill as
the result of an accident or illness, or any mechanical, external or organic
trauma, may be named as a defendant or held liable in any personal injury civil
action by any party in this state for acts or omissions arising out of a situation
in which emergency aid or assistance is rendered, unless it is plainly alleged in
the complaint and later proven that such person's acts or omissions constituted
intentional misconduct or gross negligence.

Source: S.L. 1987, ch. 403, § 1.

The act of stopping at the scene of an accident and inquiring whether any
assistance is needed can constitute the rendering of aid and assistance within the
meaning of the Good Samaritan Act. McDowell v. Gillie, 2001 ND 91, 626 N.W.2d 666
(2001).
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Collateral References. -- Construction and application of "Good Samaritan®
statutes, 68 A.L.R.4th 294.
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NORTH DAKOTA CENTURY CODE

TITLE 32. JUDICIAL REMEDIES

CHAPTER 32-03.1. GOOD SAMARITAN ACT.
32-03.1-04 pPhysicians or surgeons.

Nothing in this chapter may be construed to deprive any physician or surgeon
licensed in this state of the right to collect reasonable fees for any acts of
aid, assistance or treatment; or any other person rendering aid or assistance
under this chapter, or those whose property is necessarily damaged in the course
of such aid or assistance under this chapter, of the right to reimbursement, from
the injured or ill person or that person's estate for any expenses or damages
which appeared reasonable and necessary to incur under the circumstances. Any
person rendering aid or assistance with an expectation of remuneration shall not
be covered by the provisions of this chapter.

Source: S.L. 1987, ch. 403, § 1.
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NORTH DAKOTA CENTURY CODE

TITLE 32. JUDICIAL REMEDIES

CHAPTER 32-03.1. GOOD SAMARITAN ACT.
32-03.1-05 Exceptions.

This chapter does not encompass a person who, at the time of the emergency, was
employed expressly or actually for the purpose of providing emergency medical aid
to humans, either within or outside of a hospital or other place or vehicle with
medical equipment, for emergency medical aid or other assistance rendered in the
regular course of their employment. Such persons and their employers are 1liable
for their acts and omissions in rendering emergency medical aid in the regular
course of their employment, according to the prevailing law in this state.

Source: S.L. 1987, ch. 403, § 1; 2001, ch. 305, § 1.
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Effective Date. -- The 2001 amendment of this section by section 1 of chapter 305,
S.L. 2001 became effective August 1, 2001.
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